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1. Background

My nameis Michael Rapps. I am a licensedprofessionalengineerandthe presidentand
CEOof RappsEngineering& Applied Science,Inc., a Springfieldbasedconsultingfirm. I
am testifying on behalf of the Illinois Society Of ProfessionalEngineers (ISPE), an
associationof morethan2000ProfessionalEngineers(P.E.’s),Engineers-in-training(EIT’s)
and engineeringstudents. Apart from my associationwith ISPE, I am a memberof a
numberof otherprofessionalassociationsandtradeassociations,includingmostnotably,as
pertainsto theinstantmatter,theIllinois PetroleumMarketersAssociation(IPMA).

In 1994 I testified beforethe Illinois Pollution Control Board, on behalf of IPMA, in
supportof aproposedinterim risk-basedcleanupstandardfor leakingundergroundstorage
tanks (LUST’s). Thiswas donein connectionwith a sub-docket(DocketB) createdby the
Boardwhen it adoptedthe initial Part 732. regulations. The risk-basedcleanupstandard,
designedby myself,andproposedby IPMA asa meansof costcontainmentfor theIllinois
LUST Fund,was adoptedby the Board, andremainedin usefor LUST cleanupsuntil the
Board amendedPart 732 in 1997 (re: R 97-10). I testified on behalfof IPMA in that
proceedingaswell. The1997BoardamendmentofPart732 coincidedwith adoptionofthe
companionPart742 (R97 — 12), TieredApproachTo ConectiveAction Objectives(i.e.,
TACO). Methodologyimbeddedin the latter replacedthe 1994 interim LUST cleanup
standard.

In addition to beingactive in LUST-relatedrulemaking,I havedesignedandimplemented
numerousLUST (andBrownfleld) investigationsandcleanups. Undergroundstoragetank
work is not the principal thrust of my company,but it doesrepresentapproximatelyten
percentof our professionalservicebillings. Consequently,I amfamiliarwith thepractical
elements.of LUST remediationandthe practicesof the Illinois EnvironmentalProtection
Agency([EPA,Agency)astheyrelateto theadministrationoftheAgency’sLUSTprogram.



2. Observations

A. StateoftheProgram

TheearlyyearsoftheIllinois LUST programwereplaguedby inadequatefundingandalack
of formal cleanup standards. Both problems have been corrected. As with the
administrationof anylargeprogramthereundoubtedlyexistsaspectsof theLUST program
that might be improved. However,on balance,I believe that theprogramis functioning
smoothly,particularlyin comparisonto its earlyyears. This is evidentat a glancein Figure
Nos. 1 and2, which follow. FigureNo. 1 showsthat the numberof LUST Fundclaims
processedandpaidhas steadilyincreasedfrom only a few hundredclaims peryearin the
early1990’s to approximately1,400claimsperyearin 2002, thelastyearforwhichpublished
data are available. During the same period the average cost per claim has steadily
diminished. FigureNo.2 showsthat theaveragedollar amountperclaimhasdroppedfrom
roughly $100,000perclaim in the early1990’sto approximately$40,000perclaimin 2002.
Both FigureNos. 1 and2 wereconstructedfrom datalisted in theIEPA 2003LUST Fund
annualreport -

Figure No. 1: UST Claims Paid Per Year
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Figure No. 2: Dollars Per Reimbursed Claim

120,000

100,000

80,000

60,000

40,000

E

0
I-
C)

CC

0

20,000

0
1990 1991 1992 1993 1994 1995 1996 1997 1998 1999 2000 2001 2002 2003

Year



B. IPCB LUST Appeals

LUST appealshave apparentlybecomeveiy common. Review of the Environmental
Register,the Board’smonthly newsletter,suggeststhat LUST relatedappealshaveactually
becomeasignificantportionof theBoard’scaseload. A tally of newcasesfiled beforethe
Board, gatheredfrom the Board’s (on-line) EnvironmentalRegister, indicatesthat in a
typicalyearroughly 300newcasesarefiled (seeFigureNo. 3). In 2003morethanonethird
of all new casesfiled with the Boardwere LUST relatedappeals,up from less than 15
percentin 1991 (seeFigureNo. 4). New casesinclude enforcementactions,rulemakings,
permit appeals,variancepetitionsand othersuchmatters. Of thenew casesfiled in 2003
thatwereappealcases,morethan80 percentwereLUST related(seeFigureNo. 5).

Duringthepastthirteenyearsthe annualnumberof LUST appealsfiled with theBoardhas
increased, leveledoff, then, in recentyears, increasedagain. A recordnumberof LUST
appealswere filed in 2003 (seeFigureNo. 6). Trendsdisplayedin FigureNo.’s 4, 5, and6
do notof themselvessupport theneedfor therulemaking,but they do clearly suggestthat
thereis steadilyincreasingdisagreementamongthe Agencyandparticipantsin the LUST
program.To the extent that it may reduce disputes andexpediteenvironmentalcleanups,
ISPE supportsthis rulemaking.
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Figure No.3: New IPCB Cases Filed

600

500

400

C)

L~.
(0
C)
(0
IC
0
N-
0
I-
0)

.0
E
z

300

200

100

0
1990 1991 1992 1993 1994 1995 1996 1997 1998 1999

Year

2000 2001 20032002



0.4

Figure No. 4: Portion of IPCB CasesThat Are UST Cases
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Figure No. 5: Portion of IPCB Appealsthat are UST Related
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C. Statementof Reasons,Factsin Support,Purpose,andEffect

Thepreambleto therulemakingsstatesthat changesto Part732 andtheproposalfor Part
734 havebeenproposedin orderto “streamlinetheprocessfor obtainingpaymentfromthe
UST Fund” (p.2, R04-22). Pre-filedtestimonyby Agencywimessesparrotsthat rationale
but addsthat thereis a “needto reform the current reimbursementprocedures.” Yet,
consideringthe discussionwithin thepreamble,theAgency’spre-filed testimony,testimony
givenby all partiesto date,andapartfrom thesuggestionthatthisproposalwill “streamline”-
theprocess,aclearstatementof theproblemsthatthis rulemakingis intendedto addresshas
not beenadvanced.Consequently,it is difficult to projectjust how the rulemakingwill fix
thoseproblems.

That said, one neednot be clairvoyantto suspectthat the underlying basesfor this
rulemakinginclude,butarenot limited to:

1.) TheAgency’sbelief thattheLUST Fundis in dangerofbeingover-taxedby claims,

2.) Thesuspicionthat contractorsmaybe removingexcessvolumesof soil in connection
with dig andhaul cleanups, -

3.) Thesuspicionthat sometankownersareengagingin nearendless“pump andtreat”
groundwatercontrols,

4.) TheAgencysuspicionthatsomeconsultantsmaybe paddingtheirhoursin the
performanceofLUST programcleanups,

5.) Thesuspicionthat inefficient methods(e.g.,usingvery small trucksto haulLUST soils)

arebeingusedto raisecosts, -

6.) Thesuspicionthatexcessivefield staffarebeingassignedto LUST cleanups,

Figure No. 6: Annual Number of New IPCB UST Appeals
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7.) The suspicionthat high pricedstaffarebeingemployedto performtasksthat canbe-

performed by lower priced staffand,

8.) The Agencysuspicionthat consultantsareavoidingTACO basedcleanupsin favor of
themoreexpensive“dig andhaul” cleanups.

It is not clear whether foregoingare perceptionsor reality (no direct evidencehas been
presentedin this regard). However,if theseconcernsare driving therulemakingthenthey
shouldbe addressedheadon. -

D. Audits -

The legislative languageof the Act, Section 57.8, was carefully crafted -as a meansto
streamlinereimbursementsfrom theUndergroundStorageTankFund. I participatedin the
formulation andnegotiationofthatlanguageaspartof a groupthatincludedtheAgency,the
Illinois EnvironmentalRegulatoryGroup(IERG), theIllinois PetroleumCouncil (IPC), and
the Illinois PetroleumMarketersAssociation(I[PMA). I believethat it was the clear and
understoodintentionof thoseparticipantsthat the review of reimbursementpackagesfor
correctiveaction measureswould be limited to randomaudits as in the fashion of the
Internal RevenueService when it audits income tax filings. That is, provided a
reimbursementrequestis for an amountless thanor equalto the amountbudgeted,the
request should be summarily approved for payment, subject only to the occasional audit.
Thelanguageof Section57.8 (a)(1) statesin part: -

“i.. TheAgency’sreuiewshall ~ limitedtogenerallyaciptedauditingand ccaunthigpractices. In no
caseshall the Agencyctnductadditional re~iewofa.~ryplan which ~s completedwithin ~
he~ndaudith’zgforacfr.rcnceto thecoirectiveactionmeasuresin theprojxsal...”

- - Basedon Agencytestimony(Clay, Tr. P-86, 20) it is unclearasto whetherthe Agencyis
adheringto thestatutoryintent. It wouldbehelpfulif theBoardwouldaddlanguageto Part
732 to clarify the meaningof audit as it pertainsto thereviewof reimbursementpackages
that fall - within previously approved budgets. Surely this would streamline the
reimbursement processand reduce the burden on Agencyresources. Suggestedlanguage-is
asfollows: - - - -

PerSection57.8(a)(1) theAgencyshallaudit,byaflill andcompleteretie~onepe~zt(1/100)of
all applicationsfor ~ursementfit~n theUnd~undStorageTankFundthataremadepursuant
to anapprOwdbudget~Auditedapplicationsshall he selectedby apnxess~thatinsuresthat theselection
is random,suchthateachapplicationhasan equalchanceofheingsekctedfora$ re~iew.



3. AgencyProposal - Methods and Outcomes - -

A. PublishedCostsvs. the FreeMarket -

The Agency proposesto streamlinereimbursementsby reducingreliance on time and
materialsreviewsin favor of lump sumpayments.As an example,theAgencyproposesto
reimbursealumpsumof up to $57.00percubicyardfor theexcavation,transportation,and
disposalofLUST impactedsoil. In supportofthis proposaltheAgencypresentsactualdata
(re: ChappelTestimony,Attachment9, E+T÷D)whichfor 25 datapointshasameanvalue
of $47.58 with a standarddeviation of $8.22. The Agency proposesthat the maximum
reimbursementfor excavation,transportation,anddisposalbe computedas.theaverageplus

- onestandarddeviation(i.e., $47.58 + $8.22 = $55.80)roundedto $57.00.

BecauseE+T+D expensesrepresenta significant part of all “dig and haul” cleanups,it is
reasonableto askwhetherthechangeto apublishedcostof $57.00will savemoneyandhelp
to preservethe LUST Fund,or depleteit morerapidly. Moreover,E+T+Ddatapresented
by theAgencydoesn’t, on its face,suggestthat any of the E+T+D ratesareunreasonable.
In fact, the data tends to suggestwhat one might expect in the free market, in a
geographicallydiversestate,a fairly broadspreadof rates($23.89-$60.00)centeredaboutthe
mean($47.58). So, the Boardis facedwith avery fundamentalandphilosophicaldilemma.
Is it better to maintain the statusquo and seeka processthat will flag “unreasonable”
reimbursementrequestsor shoulda published“bright line” test be structuredin orderto
createacostceiling. - -

B UnintendedConsequences -

It is recognizedthat the ChappelE+T+D-datamaynot be “randomly” drawnandmay
representtoo small a samplefor whatis intendedto represent.Yet it is actualdata. Using
this example,one of two thingswill happenif the Board adoptsthe proposal. The first

• possibilityis that contractorswill continuechargingastheyalwayshavebut thattheAgency -

will flag costswhich exceedthe $57.00figure, andreducethe errantchargesto the allowed
figure. The otherpossibility,which seemsmorelikely, is that all contractorswill chargethe

sameamount,themaximumallowed$57.00. Using theE+T+D dataas an example,and
assumingthat only-the ratesthat exceed$57.00.percubicyard are altered(i.e., reducedto
$57.00 per cubic yard), I have computedthat the Agency’s proposalwill resultin a cost
savingsof 0.33%. On the otherhand, if all costsare eitherincreasedor reducedso asto
equal the $57.00 per cubic yard figure, I computethat the LUST Fundwill see a cost

increase of 19.78%. -

A reported$73,742,453waspaidout of theLUST FundbetweenApril 2003andApril 2004.
If it is assumedthat the portion of this sum paidout for E+T+D (i.e~.,dig and haul) is
betweenfiftypercent(50%) andseventy-fivepercent(75%),it canbe estimatedthata 0.33%
cost reduction will save between$ 121,675 and $182,512 per year. However, if all

- contractorschargethepublishedcostcapof $57.00percubicyard,which seemsmorelikely,
the 19.78%cost increasewill additionallytax the Fund by $7,293,128to $10,939,692per
year. In this casethedownsideof postinga costcap greatlyexceedstheupside.:This is an
unintendedconsequence. - • -



C. HomogeneousProducts and Services -

Products and services that are very similar are said to homogeneous. Examplesare soft
drinks, milk, gasoline,haircuts,shoeshines,and similar goodsand serviceswhere thereis

little variationbetweenpriceschargedby vendors. Someservicesusedin LUST remediation
may fall within thecategoryof homogeneous-services.Other servicesmaybe homogeneous
orsemi-homogeneousfor somebutnot all work relatedto LUST remediation.Examplesare
tank removalsand early action activities. However,some services do not fall under the
homogeneousheading. Non-homogeneous-services include the intellectualwork products

- devotedto site investigationand remedialdesign. ISPE is concernedthat a by-productof
this rulemaking could be the enactmentof arbitrary constraintsthat would discourage
professionalengineersfrom engagingin legitimateproblemsolving. Hence,ISPEhasasked
theAgencyto identify themagnitudeofconsultingfees (andothers)asa relativeproportion
ofLUST reimbursementcosts. Thatquestionhasgoneunanswered. - -

4. A Process - -

The needfor a “process” to determinethereasonablenessof a budgetor reimbursement
request might verywell be fulfilled, in whole or part,by publishedcost caps. However,as

alreadyshownthis methodmayyield unwantedconsequences.But, thebrightline testis not
theonlywayto definereasonableness.In proposingthe$57.00per cubicyardE+T+Dcost
capAgencywitnessChappeldescribedthat hearrivedatthe figureby computingan average
value and- addingto it one standarddeviation. The useof a statistical approachfor
determining“reasonableness”hasmerit.

The standardnormaldistribution can be representedby a symmetricalbell-shapedcurve
with threestandarddeviationson either side of the mean. Perthe Chappelproposalthe-

inclusion of all reimbursementrequestswithin one standarddeviationon the right side of
themean-(average)would includeall but approximately16%of therequests.The question
thenbecomeswhetherit is appropriateto reject 16%of therequests,nearlyone in five, as
being“unreasonable”.Hadthe Chappelproposalusedtwo standarddeviations,thenonly

- about2%oftherequestswould fall outsideof theacceptableregion. But, thepointis thatit
is mathematicallypossible, using properly drawn statistics, to compute a value that
representsan excursionbeyondsomeacceptableliniit. But, it is necessaryto establishthe

- - limit. For example,werethe Boardto declarethat “reasonable”shouldbe definedasbeing
inclusiveof 95% ofthe submittedreimbursementrequests,theAgencycouldthencompute
the valuethat represents95% of thepool of datafor a given category,be it for E+T+D
costs,man-hours,or othersuchdata.The burdenof proof in an ensuingappealwould
belongto the Agencybut it would-be easilymetwith sounddata. As such,the numberof
appealswould quicklydiminish.

The processjust describedrequires normally distributed data. Although scientific and
economic-datais oftennon-normal,datatransformscan be usedto convertto -normality.
The histogramand fitted curvethat follow illustratea typical distribution,in this case,the

- ChappelE+T+Ddata. - - - - - -



TheChappelE+T+D datais skewedto the left andsomewhattruncatedon theright. The
datais mostlikely non-normal.It couldbe convertedtonormalitywith adatatransform.

5. SummaryOpinion

I havestruggledin this rulemakingto getahandleon thenatureof theproblemat handso

as to be able to help devise solutions. While this testimony doesn’t offer a crystal clear
solution,I amhopefulthat it provesuseful to the Boardin its deliberations.Unfortunately,
I believethat moreinformationmaybe neededin order to projectthepossibleimpactofthe
proposal.

Respectfullysubmitted,

Illinois Society ofProfessionalEngineers

Chappel E+T+D Data

14;

12
10

~ 8
U)
~ 6 -~

-l

‘-4

2 .-

0

—2 -‘ ~-

Dollars Per Cubic Yard

.E.

Dated:
821 SouthDurkin Drive /

Springfield,1162704 217-787-2118
L


